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Introduction
• Planning to talk about…
• Not planning to talk about…
• NADA work in the area

• Guides
• Webinar
• Lawsuit

• Handouts online
• Law is 75 years old – not politically correct terms: salesman partsman
• Questions and interaction



Legal Landscape
• Federal law

• Broad protection for employees
• However, carves out special treatment for a variety of industries and employee groups.  Auto 

retail industry is one of them and applies to businesses primarily engaged in the sale of cars, 
trucks, buses (some cases trailers) – details later

• Also special treatment for “retail and service establishments” – detail later
• Be careful

• Can’t port much of what we’re talking about to other industries.
• Also, don’t assume that special treatment for other industries applies to us.  

Best example is “comp time” which is available to government entities – but not us

• Minnesota law
• Must comply with most employee favorable
• 48 hour per week threshold – not 40
• Difference on salesmen, partsman, mechanic

• Minimum wage
• $9.50 per hour
• Applies because higher than Federal counterpart - $7.25



FLSA Exemptions
• As we go forward, lot of talk about “exemptions”
• Exemptions typically applicable in dealerships

• White collar exemptions
• Salesman, partsman and mechanic exemption
• Commissioned employee exemption

• What are they exempt from?
• Minimum wage

• White collar:  Yes.  Exempt. New salary floor covers over 96 hours per week @ $9.50
• Salesman, partsman, mechanic:  No.  Not exempt.  Must pay minimum wage
• Commissioned employee exemption:   No.  Not exempt.  

Must pay at least 1.5 * Minimum wage = $14.25
• Federal overtime  - All exempt employees above
• Time records – Only the white collar exempt employees are exempt



Overtime – What is it?

Unless an exemption applies…

FSLA requires pay at a 
rate 1.5 times the regular rate of pay 
for each hour worked over 40
in a workweek

Discuss highlighted terms in reverse order on the next 3 slides



Overtime - Workweek

• FSLA requires pay at a rate 1.5 times the regular rate of pay for each 
hour worked over 40 in a workweek

• Fixed and regularly occurring
• Employer can choose when the week starts, but can’t change to evade law
• Weekly – not daily calculation

• An employee working two 20-hour days in a week not eligible
• Each week stands on its own - no averaging allowed (comp time concept)

• Law doesn’t require Saturday or holiday overtime



Overtime – Hours Worked
• Requires pay at a rate 1.5 times the regular rate of pay for each 

hour worked over 40 in a workweek
• Hours worked includes all hours 

• Required or expected to work
• Travel time
• Changing uniforms
• Training

• But also “permitted or suffered” to work
• Unauthorized overtime
• Punching early
• How do you enforce?

• Coffee breaks
• Lunches



Overtime – Regular Rate of Pay
• Requires pay at a rate 1.5 times the regular rate of pay for each hour 

worked over 40 in a workweek
• Regular rate of pay - At its simplest:  rate = dollars / time
• Little about the “dollars”

• Includes the obvious – salary, commissions, wages
• Does not include – discretionary bonuses

• Christmas bonus
• Performance bonus
• Contributions to insurance and employee benefit plans
• Demonstrator for personal use

• Hourly employees easy to figure
• Non-exempt employees paid on a salary – easy to calculate but hard to apply



Overtime - Examples
• Non-exempt employee works 45 hours in a workweek

• Hourly wage based employee making $20 per hour
(40 * $20) + (5 * $30) = $950

• Employee paid a salary of $800 for a 40-hour workweek
Work backwards to an hourly rate – same $20 per hour
Same pay result: $800 straight time + $150 overtime = $950

• Employee paid a salary of $800 per week for whatever hours the job takes
Common sense:  Salary compensates for all straight time hours.  Should receive an 
extra ½ time for the 5 hours of overtime
Hourly rate = $800 ÷ 45 = $17.78 per hour
(45 * $17.78) + (5 * $8.89) = $844.55

• There’s no provision in the FLSA to perform this sort of calculation UNLESS
• The salary is “guaranteed” without regard to hours worked.  No deductions for vacation days, 

sick days, personal days, snow days
• Requires a written disclosure to the employee explaining the mythology and the fact that 

deductions won’t be made
• Recommendation:  Overtime eligible employees?  Pay on an hourly basis



Time Records
• Employers may use any timekeeping method that’s complete and 

accurate 
• Time clock – little over – little under
• DMS system

• Employees on fixed schedules
• The employer may keep a record showing the exact schedule of daily and 

weekly hours and merely indicate that the worker did follow the schedule
• When an employee works more or less than schedule shows, the exceptions 

must be documented
• When to pay

• Federal law requires pay to be made “regularly”
• Minnesota law insists that at least monthly



General Rule
An employee is entitled to overtime pay, 

unless they fall within an overtime exemption.

Overtime = 1.5 x regular pay for all hours worked in excess of 40 hours during an established 7 day (168 hour) period.
DO NOT AVERAGE WORK WEEKS WHEN COMPUTING OVERTIME…EACH WORKWEEK STANDS ALONE

Example: Week One 30 hours + Week Two 50 hours = 10 hours of overtime even though 40 hour/week average



White Collar Exemption
(also known as the Executive, Administrative, and Professional Exemption)

-
If an employee performs certain duties, and makes a certain amount of money, they are not entitled to overtime

Employee must satisfy the…

-Salary Test
-How are they paid? How much money do they make?

(not sufficient to simply be “salaried”)
-Duties Test

-What do they do? 
(specific requirements to be “white collar”)



Salary Test
(1) The employee must be salaried?

…meaning: a regularly paid, predetermined, and fixed amount generally not subject to 
reduction based on work quality or quantity (i.e. not hourly)

*Salary deduction may be made for absences of one or more full days for 
personal reasons. If employee is required to take 2 hours vacation for leaving early, 
then probably not “salaried.”
*Salary deductions may be made for full day absences for sickness or disability IF
the dealership has a bona fide plan, policy, or practice of providing compensation 
for such absences (i.e. sick leave).

(2) Total Salary must be $913/week ($47,476/annually). 



Salary Threshold

• Currently, the salary threshold is:
-$455/week ($23,660/annually)

• As of December 1, 2016 :
- $913/week ($47,476/annually)

*Change only effects employees who are salaried and fall between $455-$913/week ($23,660-$47,476 annually)



Recap

(1) Is the employee salaried?

(2) Does employee make at least $913/week ($47,476 annually)?

NEXT: look at what counts toward the $913/week threshold…



Salary Threshold

• Non discretionary bonuses and/or commissions may be counted 
toward up to 10% of the salary threshold.

*IMPORTANT: Many, if not most, exempt “white collar” dealership employees receive 
incentive compensation in excess of the 10% maximum allowed that may be applied 
toward the minimum salary requirement. 

Example: Used Car Manager makes $500/week in salary and $500/week in 
commission/bonus totaling $1,000/week ($52,000/year). Likely not exempt…

$500/weekly salary + [$500/weekly commission = $91.30 (10% of the threshold)]= $591.30/week < $913

*If you know the employee will routinely receive commissions in excess of $91.30/week, then $821.70 is the relevant salary threshold



Salary Threshold

• Important to Remember:
-Catch-up payment are allowed if at least done quarterly and the 
payment in made in the first pay period following prior quarter. 

-See example #4



Example 1: Straight Salary Employee

-Bob works in an office management position. His job duties qualify as a “white

collar” position (we will discuss this later). He receives an annual salary of $50,000,

which is paid twice per month at $2,083.33 per check. None of his pay is derived

from commissions or bonuses.

-BOB IS AN EXEMPT EMPLOYEE AND THEREFORE NOT ENTITLED TO OVERTIME PAY

($50,000 / 52 = $961.54/week > $913)



Example 2: Salary + Incentive (incentive more than 10% of the maximum)

-Sue works in a sales management position. Her job duties qualify as a “white collar”

position (again, we will discuss this later). She receives a base salary of $750/week. She also

receives commissions of $5,000/month. All tolled, Sue makes a total $99,000/annually.

-SUE IS A NON-EXEMPT EMPLOYEE AND THERFORE IS ENTITLED TO OVERTIME PAY.

Although $99,000/annually = $1,904/week, only 10% of the threshold ($91.30/week or

$4,747.60 annually) may be counted toward the weekly salary for purpose of qualifying

under the exemption. Sue’s salary is calculated as $750/week + $91.30/week =

$841.30/week which is below the $913/week threshold.



Example 3: Salary + Incentive (incentive less than 10%)

-Sue works in a sales management position. Her job duties qualify as a “white collar”
position. She receives a base salary of $850/week. She also receives commissions of
$500/month. All tolled, Sue makes a total $50,200/annually.

-SUE IS AN EXEMPT EMPLOYEE AND THERFORE IS NOT ENTITLED TO OVERTIME PAY.

Although $50,200/annually = $965/week, only 10% of the threshold ($91.30/week or
$4,747.60 annually) may be counted toward the weekly salary for purpose of qualifying
under the exemption. Sue’s salary is calculated as $850/week + $91.30/week =
$941.30/week which is above the $913/week threshold.



Example 4: Salary + Incentive less than 10%, catch-up at the end of quarter

-Sue works in a sales management position. Her job duties qualify as a “white collar” position. She receives a base salary of $850/week. She
typically receives commissions of $500/month. However, during one particular quarter, she missed her $500/month commission two out of
three months.

-SUE IS STILL AN EXEMPT EMPLOYEE AND THERFORE IS NOT ENTITLED TO OVERTIME PAY ONLY IF THE EMPLOYER “CATCHES-UP” AT THE END
OF THE QUARTER WHERE SUE’S SALARY DROP BELOW THE $913/WEEK THRESHOLD.

If Sue receives her $500 commission in a given month, then her salary is calculated as $850/week + $91.30/week (the maximum of 10% of the
threshold) = $941.30/week which is above the $913/week threshold. However, in the two months she did not receive her commission, her
salary dropped to $850, which is below the $913 threshold. At the end of this quarter, her employer can maintain the employees exempt
status by paying the employee a $319 catch-up payment.

$47,476 / 4 = $11,869

$850/week salary x 13 (weeks per quarter) + One $500 commission = $11,550.

$11,869 (threshold) - $11,550 (salary paid during quarter) = $319 (catch-up payment * must be paid during first period in following quarter).



Only half way there toward the exemption…

Note: The increase in the salary threshold, and the ability to include some commission or bonus pay 
toward the threshold, are the only two things that have changed effective Dec 1. Everything we 
discuss from here on regarding the white collar exemption, specifically the “duties test” is the same 
as its always been.



Duties Test
• What does the employee actually do?

• Job title and job description are of little importance: what they actually do is what counts. 

• Key categories of job duties that qualify under the exemption include:
-Executive 
-Administrative
-Professional
-Computer 
-Outside sales 

AGAIN, THE “DUTIES TEST” HAS NOT CHANGED



Executive Exemption

MUST  HAVE ALL…
• Primary duties are to manage the enterprise or manage a recognized 

department of enterprise.
• Regularly direct work of two or more full time (or equivalent) 

employees.
• Have authority to hire/fire employees (or suggestions regarding 

hire/fire/promote must be given particular weight). 
• Examples: Owner, G.M., Department Head.



Administrative Exemption

MUST  HAVE ALL…
• Engage in office or non-manual work directly related to management 

or general business operations of dealership or its customers. 
• Exercise discretion and independent judgment regarding matters of 

significance.
• Examples: office managers, controllers, assist. managers.



Professional Exemption (“Learned Professionals”)

MUST  HAVE ALL…
• Perform work requiring advanced knowledge, defined as work which 

is primarily intellectual in character and requires exercising discretion 
and judgment.

• The advance knowledge must be in a field of science or learning.
• Advanced knowledge customarily acquired by prolonged course of 

specialized intellectual instruction.
• Typically applies to in-house attorneys and accountants, but not 

clerks or bookkeepers.



Computer Employees

• The employee must be compensated either on a salary or fee basis or, if compensated on an hourly basis, at 
a rate not less than $27.63 an hour; and

• The employee must be employed as a computer systems analyst, computer programmer, software engineer 
or other similarly skilled worker in the computer field performing the duties described below:

-The employee’s primary duty must consist of: 
1) The application of systems analysis techniques and procedures, including 
consulting with users, to determine hardware, software or system functional 
specifications;
2) The design, development, documentation, analysis, creation, testing or 
modification of computer systems or programs, including prototypes, based on 
and related to user or system design specifications;
3) The design, documentation, testing, creation or modification of computer 
programs related to machine operating systems; or
4) A combination of the aforementioned duties, the performance of which 
requires the same level of skills.



Highly Compensated Employees

• A “safe harbor” exemption that applies to highly-paid “white collar” 
employees.

• Must earn total annual compensation of $134,000 or more and $913 
per week salary/fee without regard to receipt of nondiscretionary 
bonuses or incentives, but such bonuses and incentives (including 
commissions) may otherwise count toward $134,000 threshold. 

• Regularly perform at least one duty of an executive, administrative or 
professional employee (should always be able to show one).



Strategy for Compliance

• Carefully review how and how much “white collar” employees are 
paid. 

• Possible pay plan revisions:
• Increase salaries to new thresholds.
• Reduce or eliminate overtime where possible, or divide jobs between two or 

more employees.
• Increase commission compensation to satisfy  commissioned employee 

exemption.



Final thoughts…

• Law Suit: U.S. Chamber of Commerce, et al. v. U.S. Department of Labor

• Minnesota law does not alter federal “white collar” exemption.

• Questions..



Federal Overtime Exemption for 
Vehicle Sales, Parts and Service Employees
Here are the words of the statute.  Exempt from overtime:
• any salesman, partsman, or mechanic primarily engaged in selling or 

servicing automobiles, trucks, or farm implements, if he is employed 
by a nonmanufacturing establishment primarily engaged in the 
business of selling such vehicles or implements to ultimate 
purchasers; or

• any salesman primarily engaged in selling trailers, boats, or aircraft, if 
he is employed by a nonmanufacturing establishment primarily 
engaged in the business of selling trailers, boats, or aircraft to 
ultimate purchasers



Salesperson
• Here are the words of the regulation:

“A salesman is an employee who is employed for the purpose of and is 
primarily engaged in making sales or obtaining orders or contracts for sale 
of the automobiles, trucks [and] trailers….  Work performed incidental to 
and in conjunction with the employee's own sales or solicitations, including 
incidental deliveries and collections, is regarded as within the exemption.”

• Motorcycles - No
• Trailers - Yes
• F&I manager - No
• Primarily lease sales - No
• Other positions

• Schedules sales appointment (phone sales) – perhaps
• Vehicle delivery specialist – probably not – not incidental



Service Writer as a Salesperson
• Dealers have historically treated service writers as sales people and therefore exempt from 

overtime
• The Department of Labor has shifted it’s position at least 5 times since 1966.  The most recent 

change was a final rule in 2011.  the DOL determined that the salesperson exemption pertained 
to vehicle sales – not sales of service.  Therefore, a Service Writer would not qualify for the 
salesperson exemption 

• The DOL’s 2011 rule bred a lawsuit. Navarro v. Encino Motorcars, LLC
• California Mercedes dealer 
• June 20, 2016 decision of the United States Supreme Court.  Didn’t really get to the merits of the case.  Lower 

court improperly gave deference to DOL Rule.  Kicked it back to try again.
• Justice Clearance Thomas agreed with the outcome but went to the underlying facts.  Thought it was a 

mistake to “punt” the issue back.  He construed the statute in our favor – Salesman is broad enough to reach 
service writer.

• If you’re looking for a job description, this is from the Supreme Court:
• “Service advisors interact with customers and sell them services for their vehicles. A service 

advisor’s duties may include meeting customers; listening to their concerns about their cars; 
suggesting repair and maintenance services; selling new accessories or replacement parts; 
recording service orders; following up with customers … and explaining the repair and 
maintenance work when customers return for their vehicles.”



Partsman
• According to the Regulation:

The term “partsman” means an employee whose primary duty is to 
requisition, stock, and dispense parts … to be used by the 
establishment’s employees, or to sell or dispense such parts to the 
establishment’s customers. This includes incidental clerical duties 
involved in such work, and keeping the stockroom, bins, and shelves 
in order.

• Does not include runners
• Wholesale OK as long as establishment is primarily retail



Mechanic
• Automobile and truck mechanic
• Employee whose primary duty is to perform mechanical work to place a vehicle in 

proper operating condition by making any necessary adjustments or repairs
• This includes an employee doing mechanical work such as get ready mechanics, 

body or fender mechanics, used car reconditioning mechanics, and wrecker 
mechanics 

• NOT considered mechanical work – unless performed incident to a covered job
• Washing, cleaning or polishing
• Lubricating
• Packing wheel bearings
• Changing oil and oil filters
• Changing tires
• Painting
• Dispatching
• Installing or repairing seat covers 

• For the RV dealers, mechanic and parts exemptions do not apply



Commissioned Employees

• To qualify for overtime exemption as a commissioned employee:
• Dealership must be retail or service establishment, i.e., not derive 

more than 25% of gross annual sales from wholesale/fleet sales, sales 
pursuant to formal bids, etc

• Employee’s earnings must exceed 150% of minimum wage
• Employee’s compensation for representative period (not less than a 

month) must primarily derive from commissions on goods or services



Outside Salesperson Exemption

• Primary duty is to sell products or services
• Regularly engaged away from the employer’s place of business
• If qualifies, no minimum wage, no salary, no time records



Minnesota Law

• Minimum wage.  Minnesota Law is in play.  Higher than Feds
• White collar exemptions for administrative, executive, professional 

and outside sales positions
• Overtime exemptions for automobile mechanics, partsmen and 

mechanics only apply if commissioned



General Recordkeeping Requirements – 3 years
• Full name, employee number (if applicable) and social security number
• Home address, including zip code
• Date of birth, if under 19
• Sex and occupation in which employed 
• When workweek begins and ends
• Regular hourly rate of pay for any workweek in which overtime compensation is due  

(Not for Overtime & White Collar Exempt Employees)
• Hours worked each workday and total hours worked each workweek  

(Not for White Collar Exempt)
• Total daily or weekly straight-time earnings or wages due for hours worked during the workday or 

workweek, exclusive of premium overtime compensation 
(Not for White Collar Exempt)

• Total premium pay for overtime hours
(Not for Overtime & White Collar Exempt Employees) 

• Total additions to or deductions from wages
(Not for White Collar Exempt)

• Total wages paid each pay period
• Date of payment and the pay period covered by payment



Liability and Enforcement
• The DOL and the states: 

-Injunctions (stop doing this)
-Penalties (fines)
-Back wages (pay employee what they should have been paid)
-Damages (compensate employee for the wrong)

• Private actions (lawsuit):
-All of the above + attorney’s fees

*Big business…very active plaintiff’s bar



Questions?


	Welcome�MADA Wages Seminar
	Introduction
	Legal Landscape
	FLSA Exemptions
	Overtime – What is it?
	Overtime - Workweek
	Overtime – Hours Worked
	Overtime – Regular Rate of Pay
	Overtime - Examples
	Time Records
	General Rule
	White Collar Exemption�(also known as the Executive, Administrative, and Professional Exemption)�-�If an employee performs certain duties, and makes a certain amount of money, they are not entitled to overtime
	Salary Test
	Salary Threshold
	Recap
	Salary Threshold
	Salary Threshold
	Example 1: Straight Salary Employee
	Example 2: Salary + Incentive (incentive more than 10% of the maximum)
	Example 3: Salary + Incentive (incentive less than 10%)
	Example 4: Salary + Incentive less than 10%, catch-up at the end of quarter
	Slide Number 22
	Duties Test
	Executive Exemption
	Administrative Exemption
	Professional Exemption (“Learned Professionals”)
	Computer Employees
	Highly Compensated Employees
	Strategy for Compliance
	Final thoughts…
	Federal Overtime Exemption for �Vehicle Sales, Parts and Service Employees
	Salesperson
	Service Writer as a Salesperson
	Partsman
	Mechanic
	Commissioned Employees
	Outside Salesperson Exemption
	Minnesota Law
	General Recordkeeping Requirements – 3 years�
	Liability and Enforcement
	Questions?

